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For an enterprise agreement to be approved it 

must pass the Better Off Overall Test (the 

BOOT). The BOOT requires that a comparison 

is made between the terms and conditions of 

the relevant modern award and the proposed 

enterprise agreement. The employer submitted 

that the relevant award was the Ports And 

Harbours Award.  Several Unions opposed 

approval of the enterprise agreement and 

argued that the Seagoing Award was the 

correct award in the circumstances.  

At first instance, the Fair Work Commission 

found that the Ports and Harbours Award was 

the relevant award.   

On appeal, the Full Bench of the Fair Work 

Commission, after analysing the coverage 

clauses of both awards, and carefully 

considering the operations of the various 

vessels operated by the employer, came to a 

conclusion that the relevant award was in fact 

the Seagoing Award. Therefore, the BOOT 

was not applied to the correct modern award in 

the circumstances.   

Implications for employers 

This case highlights the importance for 

employers to identify the correct award that 

applies to the relevant employees and to the 

employer.   

It goes without saying that award interpretation 

can be a complex task and careful 

consideration of award coverage at an early 

stage of the agreement making process will 

often assist in minimising the risks of non-

approval before the Fair Work Commission at 

a later date. 
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The content of this article is intended to provide a general overview and guide to the subject matter.  
Specialist advice should be sought about specific circumstance. 

Correctly interpreting awards has often presented challenges for employers.  

The vexed issue of award coverage recently reared its ugly head in Maritime 

Union of Australia v Sea Swift Pty Ltd & Ors [2016] FWCFB 651.  The employer, 

Sea Swift Pty Ltd, applied to the Fair Work Commission for approval of an 

enterprise agreement it had negotiated with its employees.  

  

 


